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I.
Principles for Simplification

A.
A simplification initiative must work for all stakeholders.

An initiative can do this in various ways, such as by ensuring more efficient processing for the court, the requiring of less time and money from litigants, helping the bar by allowing them to be more efficient, be better able to serve clients, and thus attract more business, and from the point of view of legal aid, requiring less resources needed for each case.  

B.
A simplification initiative must help ensure that outcomes are based on the underling law, and the facts relevant to that law, as well as the choices of the parties, rather than on technicalities or access to legal resources.  

While it is, of course, not a requirement of simplification, it will be easier to manage the politics if the proposed changes, taken as a whole, do not shift the balance of power between one “side,” such as tenants, and the other, such as landlords.   However, even when such a shift does not occur, the simplification may result in better outcomes for the self-represented within the “side,” and relatively less beneficial outcomes for those represented by counsel on the same “side.”  It also has to be recognized that in certain circumstances complexity has led directly to unjust results, and simplification might correct such bias in the system.

C.
In order to ensure outcomes based on the facts and law, a simplified process must help ensure that parties are fully heard by the decision-maker.

This may include simplification of forms and court procedure.

D.
A simplified process must increase procedural transparency, so that litigants and the public understand how the process works.

This transparency includes the existence of, the rules governing, the functioning of, and the outcomes of, the process.

E.
The underlying substantive law should ultimately be structured so that it can be applied in a simple process.

There is a relationship between the way the underlying law is structured, and the complexity of the process required to apply it.  While simplification of underlying law may present political complexities not present in simplification of procedure, it is likely ultimately to play a major role in the simplification process.  In the short term, an assessment that significant progress is not possible without statutory change may provide an indication that the area is not ripe for simplification attention.  In the long term, however, progress in such an area will require attention to the benefits of simplification. 
F.
To be considered a success, a simplified process must provide some or all of the following:


1.
Less time start to finish


2.
Less participant time (total hours) required


3.
Less steps in the process


4.
Fewer documents or materials required


5.
Less information gathered

6.
Greater ease of submission of information

7.
Fewer individuals/parties involved

8.
Information provided by those able to provide it

9.
Steps required to be taken more by those able to (including court)

10.
Less resources needed to assist people to obtain access (i.e shifting the triage formula away from the need for counsel)
It may well be that improvements in one of these listed areas will lead to improvements in others.  These elements can be considered as goals, as consequences, and as measurable outcomes.
G.
A simplified system should include systems designed to prevent the re-emergence of complexity.

The current complexity is often the result of slow accumulation of procedural changes, each of which seems necessary to protect rights, and each of which is perceived to have minimal impact on complexity.

A simplified system should therefore include some mechanism to assess the impact on complexity of any substantive or procedural change.  Such an impact statement should consider both individual and aggregated impact.

II.
Approaches for Simplification Analysis
A.
Build a process chart and assess possible combination of steps, documents, etc.

B.
Get statistics that indicate where process is clogging.

C.
Survey users to determine which steps, areas are most confusing and difficult.

D.
Assess need for participation of all current participants

E.
Use envisioning activity to step back from current process and re-identify goals, values, and rights to be protected.

F.
Go back to the history of the Federal Rules of Civil Procedure, and look at the goals of the process, then try to achieve them in the current context of self-representation, and under-funded state courts.

III.
Barriers and Political Issues

A.
Given complexity of issues and inherent conflicts among stakeholders, who can convene and create space for these discussions?

B.
We need more information and analysis of when and what simplification can be done without the legislature.

C. 
Lawyers often only learn of complexity for SRLs when they study the whole process from a design point of view.

IV.
Some Strategies
A.
An Access Impact Statement requirement for new statues, rules, orders, etc, would reduce the rate of additional complexity.

B.
Having access representative on management committee of court likely to reduce rate of additional complexity.

C.
E-filing provides major opportunity for discussion, since it is happening and forces courts to look at the whole process.  This is an opportunity for a Best Practice in the e-filing area.  As with other technology deployments, e-filing can put up additional barriers to access.  That this is now widely recognized makes it easier to use e-filing as a focus for simplification analysis.

D.
Technology – particularly mobile technology – produces an incentive for simplification because you just cannot get that much information on the screen.

E.
Figure out ways to show the costs of complexity.

F.
Establish rules, forms and procedures that require the party most practically able to produce information to do so.

G.
Establish procedures that bring assistance resources to bear at the time when hey will have the most impact – often the earliest moment in the case when there is sufficient information.

H.
Facilitate cross-state discussions to show that complexities that are regarded as required in one state are not in others.

I.
Makes use of insights and resources from other areas, such as health care and public health.

( Copyright National Center for State Courts, 2012.  This Working Paper has been prepared by the Strategy and Outreach Group of the Self-Represented Litigation Network.  As such, it does not necessarily reflect the views of the participants in, or funders of, the Network (including the National Center for State Courts), or of individuals who are associated with the Working Group.  For additional information, contact Richard Zorza, � HYPERLINK "mailto:richard@zorza.net" ��richard@zorza.net�. 





