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Leaders in access to justice are beginning to appreciate that, given the overwhelming cost of a full counsel approach to access to justice, that the only way to make the process accessible is to make it simpler.

It may be that we are at a political moment in which such an approach is more possible than it has long been to move on this. Given long term financial constraints, courts are beginning to understand that they will never have the resources they need to make processing ever more complex, the bar is seeing that it is pricing itself out of most of the market of need, and access organizations are understanding that they can only meet 100% of need in a cheaper system.

This is at a very very early stage.  While some courts have “re-engineered,” that has really been about back-end operations (parking ticket money and personnel management).  The most public and comprehensive approach has been in California with the Elkins Commission, which has taken a very broad overview of family law and its processes in the state.  The Report, now accepted by the Judicial Counsel and in the implementation phase, includes simplification approaches.

More generally possible approaches to simplification include: rethinking from the ground up the whole “Federal” rules approach, and considering the possibility of a very different paradigm in the state courts, a high-tech approach that would gather data earlier, crunch it, and attempt to minimize non-transparent discretion, a process approach that would simply analyze every step/form/data collection/party, and decide if it was needed for fairness, accuracy or legitimacy.

Based on this analysis, the poster would highlight several areas of research need.  Among them might be:  a broader review of the elements of simplification in other court and access innovations; review of the approaches of prior reforms (including the fundamental “Federal” rules from the thirties; analysis of stakeholders and possible processes for simplification reform; economic studies of costs/benefits, and of impact on potential stakeholders and interest groups; and identification of substantive areas most amenable to such approaches.
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