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It is a common belief that moderate income Americans have the least access to civil legal services, as lower income people are eligible for some legal aid. By moderate income, I mean those with incomes between 125 and 300 percent of poverty. But, is this belief true? There is evidence that moderate income people do have access to legal advice. According to the ABA Findings of the Comprehensive Legal Needs Study (1994), attorneys in private practice provide three times as much advice, much of it free, as do legal aid attorneys[footnoteRef:1]. In 2013, legal aid attorneys provided advice to 457,874 people, suggesting private lawyers advised 1.5 million people[footnoteRef:2]. This is because many lawyers provide their initial consultations for free. Similarly, moderate income people have access to a considerable amount of free legal information on the internet, provided by legal aid programs, courts and services such as Nolo press[footnoteRef:3]. Some of these sites provide “live help”, where a live person helps online users navigate these websites[footnoteRef:4]. This information is likely to increase, as legal aid programs and courts continue to develop these websites. Many websites allow people to generate court pleadings for free[footnoteRef:5]. With the advent of software like A2J, this process is likely to become easier[footnoteRef:6]. Also services such as Legal Zoom provide customized documents at a price lawyers cannot match[footnoteRef:7].  [1:  Of the low-income people who received help from a lawyer, 74 percent reported that they received the help from a lawyer in private practice. ABA Consortium on Legal Services and the Public, Findings of the Comprehensive Legal Needs Study; Legal Needs among Low-Income Households 53 (1994).]  [2:  See 2013 LSC Fact Book at http://www.lsc.gov/about/lsc-numbers-2013. Go to LSC-Eligible Case Services Summary by Reason for Closure (Pie Chart). ]  [3:  See http://www.nolo.com. and http://www.lawhelp.org/find-help. Also Nolo and others publish many inexpensive how-to materials.]  [4:  See, for example http://www.lawhelpny.org/resource/what-is-livehelp?ref=krkag. ]  [5:  See, for example http://www.lawhelp.org/findforms.      .]  [6:  See http://www.kentlaw.iit.edu/institutes-centers/center-for-access-to-justice-and-technology/a2j-author. ]  [7:  See http://www.legalzoom.com/. ] 

Moderate income people also have access to court-based self-help centers, which help people draft court forms and provide legal information on the court’s procedures (they generally do not provide legal advice). There are over 500 programs that serve over 3.7 million people per year, up from 150 programs in 2006[footnoteRef:8]. Most of these are moderate income people[footnoteRef:9]. By comparison, all legal aid programs only serve about 1.15 million people in 2013[footnoteRef:10]. Prepaid legal services programs generally provide advice and limited other services to between 3.6 and 4.3 million people annually, some of which are moderate income people[footnoteRef:11]. [8:  See http://www.abajournal.com/news/article/legal_self-help_centers_are_vibrant_and_effective_survey_says_can_unbundled. and Self Represented Litigation Network, A Directory of Court-Based Self-Help Programs, National Center for State Courts (2006).]  [9:  See http://www.americanbar.org/news/abanews/aba-news-archives/2014/08/national_survey_ofl.html, ]  [10:  Funding for civil legal aid was over 1.34 billion dollars in 2013. See http://www.clasp.org/resources-and-publications/publication-1/CIVIL-LEGAL-AID-IN-THE-UNITED-STATES-3.pdf. Of this, LSC grantees received $885 million of this money.. See http://www.lsc.gov/about/lsc-numbers-2013#funding. LSC grantees closed 758,689 cases. See http://www.lsc.gov/about/lsc-numbers-2013#LSC2013ataglance. This suggests that 1.15 million cases were closed overall.]  [11:  Wayne Moore, The Impact of Group and Prepaid Legal Services: Plans to Meet the Needs of Middle Income People (20003).
] 

Consequently moderate income people have reasonable access to legal information, advice and document preparation, and this access is growing. What they lack is access to coaching and representation in court and administrative hearings by an attorney. By coaching, I mean ongoing advice and document preparation as clients represent themselves in a legal matter. There is evidence that moderate income people can be coached to represent themselves in uncontested court cases, as judges have little discretion in these cases and must grant a favorable decision if people provide the necessary proof. Ever many lower income people can do this simply with the help of a court-based self-help center and/or the advice of a lawyer[footnoteRef:12]. This outcomes study found that 46 percent of low income clients who received advice from a legal hotline obtained a favorable decision in their pro se court case and only 10 percent had unfavorable results; the rest did not follow the advice[footnoteRef:13]. 59 percent were able to successfully settle disputes with third parties such as small businesses, neighbors and landlords; only 12 percent had unfavorable results and the rest did not follow the advice[footnoteRef:14].  So the problem of providing access to justice to moderate income people really boils down to how to provide them with lawyer coaching and representation in court. [12:  See Center for Policy Research, The Hotline Outcomes Assessment Study: Final Report – Phase III: Full-Scale Telephone Survey (Nov. 2002).]  [13:  Id at 43.]  [14:  Id at 43.] 

While various delivery methods are being tried to deliver these services (post-graduate law school programs; virtual law practices; and reduced-fee, lawyer referral panels; these are called “low bono” programs), none have reached scale. Therefore, it is useful to begin by identifying the criteria that a delivery system would have to meet to reach scale.
A. Criteria
1. Services must be fully supported by the fees paid by clients.
Rationale: if the services require a subsidy, they become just another competitor for very limited legal aid funding.
2. Most services must be unbundled.
Rationale: moderate income people simply cannot afford full services, particularly for contested cases. Legal aid and court-based self-help centers have developed extensive tools that can be used to effectively provide unbundled services[footnoteRef:15]. [15:  This includes document generators for the production of court pleadings and legal documents; step-by-step guides for handling a case until completion; videos of typical court hearings; instructions for preparing for hearings, etc.] 

3. Recent admittees to the bar and others establishing a new private practice must be able to provide these services.
Rationale: These providers are the major underutilized segment of the legal profession; scale is not achievable without reliance on these resources. 
4. Providers must be able to provide these services anywhere in the U.S.
5. Providers must receive assistance in marketing their services
Rationale: In order to be self-supporting, providers must handle a high volume of cases. This requires more marketing than traditional legal services; yet providers have less time for marketing as more time is required to provide the services. Therefore they must receive marketing help from others, such as bar associations, courts, law schools, legal aid programs and/or law libraries.
6. Providers must receive support from experienced practitioners.
Rationale: It requires more experience to provide unbundled services than traditional services, because one must accurately coach clients on how to represent themselves and this coaching requires experience. Providers cannot learn on the fly as most recent admittees usually do. Thus, providers must be able to consult an experienced attorney as needed.
7. Providers must be able to establish a private practice on their own.
Rationale: Initiating a new practice cannot require a complex infrastructure such as an apprenticeship or law school program. Otherwise initiating a practice is dependent on the creation of this infrastructure, thereby limiting the ability to reach scale.
8. Providers must use the latest technology and systems to maximize efficiency such as streamlined intake, case management systems, document generators and scanners, and advanced telephone systems.
Rationale: In order to charge low fees, providers must be very efficient.
B. Unbundled legal services
Unbundled services are services where a lawyer and client agree that the lawyer will provide some, but not all, of the work involved in traditional, full-service representation. The lawyer performs only the agreed-upon tasks, rather than the whole “bundle,” and the client performs the remaining tasks on his or her own. I practiced unbundled legal services for moderate income people in VA, MD, and DC for 3 years. Even though Virginia courts and ethics codes do not specifically authorize unbundled practices, we engaged in unbundled services, because the VA courts we used allowed us to ghostwrite pleadings without disclosing our involvement. The ABA has issued an ethics opinion that holds that ghost writing pleadings is ethical under the old rules that don’t specifically authorize unbundling[footnoteRef:16].   [16:  See http://www.americanbar.org/content/dam/aba/migrated/media/youraba/200707/07_446_2007.authcheckdam.pdf ] 

Here is what I learned from this experience. Unbundled law must be practiced differently for moderate income people than for middle income people. For middle income people, the practice usually assumes that the attorney will represent the client until completion or at least until the trial stage. Unbundling is simply a method for splitting all the necessary tasks between the attorney and client. With moderate income people, where a retainer agreement is not feasible, the attorney cannot assume that the client will purchase more than the first bundle. So all the tasks required to complete a matter must be separately priced and sold. It is absolutely critical that after an attorney completes a bundle, the case is closed, so there is no ongoing responsibility. For example, if the first task is to prepare a pleading or legal document, the case is closed when the client is sent the document. Any mistakes are corrected for free, if requested within, say two weeks. If clients change their mind and want alterations, this is a separate bundle. If the client wants the attorney to supervise the signing of the document (e.g. will), this is another bundle. The completion of each bundle is accompanied by a close out memo indicating that the attorney has no other obligations to the client (other than to correct mistakes). Each new bundle is initiated by a new retainer agreement. Otherwise, providers have to keep their case files open too long, which is prohibitive in a high volume practice. 
C. Fees 
To the extent possible, flat fees should be charged for each bundle. Moderate income people are wary of hourly rates even if they are low, as they cannot easily control the total cost. Since a provider cannot afford to have uncollected fees, all fees must be paid up front before the services are delivered. Also, providers should try to handle some full-representation cases to the extent possible to subsidize their unbundled practice.
D. Intake
Since a high volume practice is required, providers cannot afford to have unanswered calls from prospective clients. Many moderate income callers are reluctant to leave messages and, if they do, the call back must be within a few hours to successfully reach the callers. Generally providers cannot afford to hire full time support and yet need help in answering the calls. The best solution might be a professional call center or a stay-at-home, part-time worker who can screen the callers to ensure their problems are within the provider’s expertise and schedule an initial consultation.
If this is not possible, the caller should hear a message asking them to leave a message and giving a time frame during which to expect the call back. Ideally this call back should be the same day to be successful. Caller ID should be used to promptly return a call that is missed.
The provider must charge a flat fee for the initial consultation, since he or she cannot afford to provide free consultations or spend much time talking to callers prior to the initial consultation.
E. Quality Control
When I started my unbundled practice, I had not practiced law in over 25 years, as I was in management. Thus quality was of great concern. I leased a document generator with most of the common pleadings and legal documents for DC, MD, and VA. This gave me a good foundation for preparing documents. I also contracted with attorneys experienced in DC, MD, and VA law, at a low hourly rate, to review all my completed documents at least initially, and advise me on court procedures. I also paid them to advise my clients about matters beyond my expertise. They were willing to charge a low rate using the same rationale as airlines, namely charging full rates to the extent possible, but discounting the rest in order to fill their remaining hours; they also enjoyed guiding inexperienced lawyers and were guaranteed payment.
Of course, the ultimate test was whether my clients obtained the court orders they wanted. These outcomes helped me to refine my methods as necessary and to gain the experience I lacked. Some of my experienced attorneys were willing to represent my clients at court hearings for a flat fee of less than $1000, as discussed below.
F. Types of clients and cases that can be addressed
Not all moderate income clients and their cases are good candidates for unbundled services. I developed four criteria that I used to decide whether clients could represent themselves in court: 1) abilities of the client (I didn’t serve clients with mental disabilities, limited English speaking skills, or hectic lives where they could not be expected to represent themselves), 2) the simplicity of proving the case (I only handled cases that could be proven with testimony and/or the submission of pictures and simple documents), 3) the presence of an attorney for the opposing party (I primarily handled cases where the opposing party was pro se[footnoteRef:17], except in uncontested cases), and 4) whether the decision maker (e.g. judge) had limited discretion in deciding the case (i.e. uncontested cases). [17:  These constitute the majority of court cases involving moderate income people.] 

Generally unbundled cases fall into three categories: 1) those where the client only needs a legal document such as a will, advance directive or trust, 2) those where the attorney prepares the pleadings and coaches the client on how to represent themselves in court, and 3) those where the client is responsible for much of the preparation and the attorney represents him or her in court.  
1. Document preparation
Documents must be produced with document generators instead of filling in forms, cutting and pasting, or drafting documents from scratch. A document generator can prepare all the pleadings for an uncontested case, including the proposed order in 20 or 30 minutes. Typically fillable forms are only available for the initial court pleadings and completing forms or cutting and pasting can take several hours for all the necessary documents in a case. Some document generators allow clients to provide the necessary information through a website, so that providers only need to review the documents for accuracy and completeness[footnoteRef:18]. New programs such as A2J Author® help clients prepare documents entirely by themselves by using a graphical interface that moves step by step though the process needed to capture the necessary information[footnoteRef:19]. Free websites are available that use a multimedia presentation to capture client information and generate court pleadings[footnoteRef:20]. [18:  See www.directlaw.com. ]  [19:  See https://www.kentlaw.iit.edu/institutes-centers/center-for-access-to-justice-and-technology/a2j-author ]  [20:  See, for example, http://www.illinoislegalaidonline.org/ ] 

2. Coaching clients to represent themselves in court
I handled the following uncontested cases where the clients represented themselves in court:  divorce; name change; conservatorships/guardianships; Chapter 7, no asset bankruptcies and probate. These cases, other than probate, took me between two and four hours to complete. 
I found that clients could handle the following tasks with coaching and written materials: filing court papers, arranging for service of process, and assembling the necessary evidence and witnesses. If they encountered a problem, I could usually coach them through the necessary corrective action. I drafted all the required court papers including the proposed order. I supplied them with the questions they and their witnesses would have to answer at the hearing. I also prepped them by phone prior to the hearing. Since uncontested cases involve little judicial discretion, clients could usually obtain the court judgment they were seeking, if they brought the necessary documents and witnesses. Occasionally, they would forget to do this, and I simply provided them with copies of the pleadings and coached them through a re-filing of the case.
I was even able to help clients with certain contested cases such as child support where the incomes of the parents were easily established; child custody where one spouse was denied all visitation rights and there were no issues of physical or substance abuse; enforcement of custody and child support orders; and landlord/tenant cases where the client needed more time to move out. While I didn’t handle domestic abuse cases, D.C. court staff helped people prepare pleadings and affidavits for a temporary protective order and helped them proceed pro se[footnoteRef:21]; the client was then referred to social services for additional help, and an attorney could enter the case when needed. There is evidence that unemployment benefit cases also can be handled pro se with advice and document preparation assistance[footnoteRef:22]. [21:  See, for example, http://www.dccadv.org/img/fck/Protection%20Order%20Brochure.pdf. ]  [22:  See D. James Greiner & Cassandra Wolos Pattanayak, What Difference Representation? Offers, Actual Use, and the Need for Randomization, Yale Law Journal, Vol. 121, 2011 at http://biolawgy.files.wordpress.com/2011/03/what-difference-representation.pdf] 

I even handled some contested divorce cases where the other side was represented by a lawyer, so long as the parties wanted an amicable settlement. I prepared my client's court pleadings and a draft separation agreement favorable to my client, which could be used as a starting point in my client's negotiations with his or her spouse. I told my client not to talk to the opposing attorney but to speak only to the spouse. I would help the client through the discovery process by preparing interrogatories, motions, requests for documents, and pro se subpoenas. By this time, the opposing spouse's legal bills had usually reached $5000 to $8,000, whereas my client had spent less than $1000. This difference in fees often caused the opposing spouse to agree to settle the case with guidance from his or her counsel. I advised my client throughout the process, but didn’t sign any pleadings or talk to the opposing counsel or anyone else.
3. Representing clients in court
I did not do this in my practice, but this is what most clients want. I believe providing this service is necessary for the unbundled practice to be economically viable. Even if charging hourly rates and requiring retainer agreements may not be possible, there are situations where representation at a hearing requires modest preparation, so long as the client gathers the necessary evidence and witnesses. Consequently a flat fee of less than $1000 can be charged. An example of such a case is a child support hearing where the client is able to provide pay stubs for both parties or a recent federal tax return. Even if clients lack access to this information, they can be coached on how to obtain this information from the IRS or by subpoenaing their spouse’s employer. The retainer agreement can stipulate that representation at the hearing is conditioned on the client’s ability to provide the necessary evidence by a specific date prior to the hearing. In these cases the client is coached to file the case pro se, in some cases using websites for the preparation of pleadings and in other cases paying for the attorney to prepare them. The attorney only enters his or her appearance at the hearing.
Other examples of these cases include:
· Child custody or visitation hearings where the client provides the necessary witnesses and there are no allegations of substance or physical abuse
· Small claims court hearings where the client provides the necessary evidence and witnesses
· Federally subsidized housing, public housing, and private landlord/tenant hearings where the client wants more time to move out or can provide receipts showing that the rent was paid. 
· Hearings to prove eligibility for Medicaid, SSI (age based), unemployment, welfare, and food stamps where the client can provide proof of income and other eligibility criteria; also SSI and SSA overpayment hearings where the client has a valid defense.
· Temporary or permanent restraining order hearings in abuse cases where the client provides the necessary witnesses and other evidence
· Enforcement of child custody and support order hearings
· Expungement hearings
· Traffic ticket hearings
· Chapter 7, no asset bankruptcy hearings
· Other cases where the client can gather the necessary evidence
G. Note about scale
The existing delivery systems that provide coaching and representation to moderate income people are not likely to reach scale. Consider modest-means, lawyer referral programs. The ABA survey of these programs lists 37 programs nationwide which serve an average of 374 people per year. About half of the programs serve less than 100 people per year[footnoteRef:23]. Thus expansion of this program is unlikely to increase access by much. [23:  http://www.americanbar.org/groups/lawyer_referral/resources/clearinghouse/modest.html. ] 

Law school incubator programs are a new model where law schools help recent graduates practice law by providing them with cases and mentoring from law school staff. So far about 30 of these programs exist and each assists a handful of graduates[footnoteRef:24]. If these recent graduates close as many cases annually as legal aid advocates (134), a typical program of six students will serve about 804 clients per year[footnoteRef:25]. Since there are only 200 ABA approved law schools and this program represents a significant cost to law schools, it is unlikely to reach scale, but still provides an important contribution to access to justice.. [24:  See http://www.americanbar.org/groups/delivery_legal_services/initiatives_awards/program_main/program_profiles.html#vermont.
]  [25:  5668 legal aid advocates close 758,689 cases annually. See http://www.americanbar.org/groups/delivery_legal_services/initiatives_awards/program_main/program_profiles.html#vermont. ] 

Virtual lawyers and law firms provide services through the internet and usually do not meet with clients. Only a handful of attorneys claim to make a living this way. Having provided unbundled legal services for three years, I found most moderate income people don’t trust lawyers and want to meet them before paying for services. Also advertising on the internet is expensive and it is hard to compete with more lucrative attorney practices. Most attorneys who provide virtual services consider it a supplement to their regular practices. There is a website that lists many of these lawyers[footnoteRef:26]. As face-to-face conversations become more available with advanced cell phones, virtual law practices may become more feasible. [26:  See http://www.directlawconnect.com/firm.asp?state=3.   ] 

H. Proposed delivery system for serving moderate income people
The following program could be initiated by a local bar association. It would be open to any attorney or law firm that met the standards set by the bar, including recent admittees. Attorneys would not have to have experience to participate. The attorneys would be responsible for establishing the practice. They would have to agree to charge flat fees for most services and practice unbundled law for clients obtained through the bar program. The bar association would provide training on the law and unbundled practice, offer marketing assistance and recruit a panel of experienced attorneys who would counsel the providers for a low hourly fee.
The bar would also provide training on the standards such as adding the bar as a beneficiary to the provider’s malpractice insurance, establishing a complaint resolution process, and making a commitment to serve moderate income people. The bar should probably limit eligibility for the program to people who are below 300 percent of poverty to overcome objections from other bar members. Thus, clients obtained through the program would have to be screened for eligibility and those over 300 percent referred to the bar’s traditional lawyer referral program.
The bar would establish a website where participating lawyers would be listed as well as the standards and the complaint resolution process. Attorneys would be searchable by experience, cost and specialty. The bar would publicize the program and refer people to the website. It would also urge the courts, legal aid programs, law libraries, community libraries, and the bar lawyer referral service to refer clients to the website. Court-based self-help centers are particularly good sources of referrals of moderate income people. Of particular importance, the bar should ask its members to refer people to the website, when they could not afford the members’ services. Participating attorneys could use the panel of experienced attorneys to review their documents and pleadings, learn about court practices, advise their clients, and answer questions about the law, etc.
This model meets the criteria for scale:
1. Services are fully supported by fees paid by clients
2. Most services are unbundled.
3. Services can be delivered by recent admittees to the bar and others establishing a new private practice. 
4. Providers can provide these services anywhere in the U.S, as bar associations cover all areas.
5. Providers receive marketing assistance from bar associations, courts, law schools, legal aid programs, libraries, and other members of the bar. 
6. Providers can purchase consultations from experienced practitioners recruited by the bar.
7. Providers can establish the unbundled private practice on their own so long as they receive marketing and experienced attorney support. Providers must use the technology required to maximize efficiency.

This program will also provide valuable benefits for participating bar associations. It will help voluntary bar associations convince more recent admittees to join their associations. It will generate good will for the bar from a large population that currently does not trust lawyers or the bar. It will provide jobs for recent law school graduates. And, most importantly, it will make access to justice more of a reality. 
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